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Abstract
Allegations that Thomas Jefferson had an affair and fathered atleast one
child with slave Sally Hemings have been discussed for two centuries.
In this Article, the authors summarize a “mock” trial defense of Jeffer-
son, concluding that the allegations are unproved by the greater weight
of the evidence.

“All should be laid open to you without reserve, for there is not a truth
existing which I fear, or would wish unknown to the whole world.”"

Introduction

For over two hundred years, Thomas Jefferson has been accused of
a sexual relationship with one of his slaves, Sally Hemings. According
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to DNA interpretive results conducted in 1998, it is now widely accepted
that Jefferson fathered one or more of Sally’s children. Are the accusa-
tions true? And if so, could they be proved in a court of law? These are
the legal and historical questions that must be addressed through the rules
of admissibility, authenticity, materiality, hearsay and relevance—irrespec-
tive of the passage of time.

In the following mock trial and defense of Jefferson, the authors con-
clude that the allegations are unproved and unprovable, by the greater
weight of the evidence.

I. History of Plaintiff’s Complaint

A. James Callender

In 1802, the sexual accusation against Jefferson first appeared in an
article written by James Thomson Callender, an initial supporter of the
President who later became a bitter political enemy.” Published in the
Richmond Recorder on September 1, 1802, the article reads:

It is well known that the man, whom it delighteth the people to honor, keeps
and for many years past has kept, as his concubine, one of his own slaves.
Her name is SALLY. The name of her eldest son is TOM. His features are
said to bear a striking although sable resemblance to those of the president
himself. The boy is ten or twelve years of age. His mother went to France
in the same vessel with Mr. Jefferson and his two daughters. . . . By this
wench Sally, our president has had several children.’

Callender’s origins and early life are a “mystery.”* A Scot, Callender
began his career as a writer in the 1780s.” He eventually embarked on

2 ANNETTE GORDON-REED, THOMAS JEFFERSON AND SALLY HEMINGS: AN AMERI-
CAN CONTROVERSY 59 (1997).

*1d. at 61; see also Rebecca L. McMurry & James F. McMurry, Jr., The Origins
of'the ‘Sally’ Story, in THE JEFFERSON-HEMINGS MYTH: AN AMERICAN TRAVESTY 16
(Eyler Robert Coates, Sr. ed., 2001) [hereinafter MYTH].

4 MICHAEL DUREY, WITH THE HAMMER OF TRUTH: JAMES THOMSON CALLENDER
AND AMERICA’S EARLY NATIONAL HEROES 1 (1990).

5 See id. at 4.
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writing political pamphlets, leading to The Political Progress of Britain,
which criticized powerful British politicians.® Jefferson had apparently
readit.” Callender, hearing rumors of his imminent arrest for his seditious
writings, fled Britain in 1793.* He escaped to the new world, leaving his
wife and child behind.’

Callender was arrested on May 27, 1800, (similarly, for attacking the
Federalists and John Adams) and tried in Richmond under the Sedition
Act.'” Having learned of the indictment, Jefferson wrote to President
Monroe: “I think it essentially just and necessary that Callendar [sic]
should be substantially defended.”"' In June of 1800, Judge Samuel
Chase fined Callender two hundred dollars and sentenced him to nine
months in jail."

When Jefferson became President, he pardoned Callender, allowing
him to claim compensation for his fine."” Callender began a campaign
for compensation and a Presidential appointment to postmaster of Rich-
mond." He complained to James Madison that “Jefferson has not re-
turned one shilling of my fine. I now begin to know what Ingratitude
is.”"

Jefferson denied Callender the appointment, concluding that he was
“unworthy.”'® Callender then turned to Monroe, who tried to “tranquilize
his mind”"” but began to suspect that Callender would attack the “Execu-

¢ See id. at 29.
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8 See DUREY, supra note 4, at 46-47, 50-51.
% See id. at 51.
10 See id. at 123, 126-27, 129.

! Letter from Thomas Jefferson to James Monroe (May 26, 1800), in 31 THE
PAPERS OF THOMAS JEFFERSON, 1800-1801, at 590 (Barbara B. Oberg ed., 2005).

12 DUREY, supra note 4, at 135.
B Id. at 145.
14 See id. at 146.

'3 Letter from James Callender to James Madison (Apr. 27, 1801), in 1 THE PAPERS
OF JAMES MADISON: SECRETARY OF STATE SERIES, 1800-1801, at 117 (2005).

16 See DUREY, supra note 4, at 146-47 (quoting Meriwether Jones).

171 etter from James Monroe to James Madison (June 6, 1801), in 1 THE PAPERS
OF JAMES MADISON: SECRETARY OF STATE SERIES, 1800-1801, at 265 (2005).
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tive.”'® Madison informed Monroe: “It had been my lot to bear the burden
of receiving and repelling [Callender’s] claims. . . . [I]tis impossible to
reason concerning a man, whose imagination and passions have been so
fermented.”"’

As Jefferson moved to the political center, Callender remained on the
radical fringe. In May 1800, Jefferson sent Callender fifty dollars, a paltry
sum that incensed Callender as “hush money.”*® Jefferson, in turn,
became insulted by Callender’s “base ingratitude” and denied any close
relationship with him.*!

Callender retaliated by publishing Jefferson’s friendly letters and
payments to him.** In fact, Jefferson had not only paid for copies of Cal-
lender’s pamphlets, but had given him money to sustain him—"“charity,”
Jefferson had claimed.” Callender, in turn, excoriated Jefferson in the
journal The Richmond Recorder, a publication that Callender edited.*

Callender’s motive and bias against Jefferson is clear. In August 1802,
one of Jefferson’s partisans accused Callender, in print, of causing his
wife’s death from a venereal disease.” Callender counterattacked and
accused Jefferson of keeping a slave “concubine.” He denigrated Sally
Hemings as a “[s]lut common as the pavement,” who was “romping with
half a dozen black fellows,” and having “fifteen, or thirty gallants of all
colours.” At one point, Callender boasted that he had done more harm
to Jefferson’s reputation in five months than all of Jefferson’s critics in
ten years.”®

8 1d. at 222-23, 265-66.
Y 1d. at 244-45.

20 WILLIARD S. RANDALL, THOMAS JEFFERSON: A LIFE 556 (1993); MCMURRY &
MCMURRY, supra note 7, at 73.

2l MCMURRY & MCMURRY, supra note 7, at 69, 75-76.
2 MYTH, supra note 3, at 19.

2 See MCMURRY & MCMURRY, supra note 7, at 75-76.
2 See MYTH, supra note 3, at 19.

% See RANDALL, supra note 20, at 556.

*1d.

2 MCMURRY & MCMURRY, supra note 7, at 70.

*Id. at 68.
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Callender himself was a racist. He believed that accusing Jefferson
of miscegenation would fatally ruin his career.”® As one authority
commented, “Jefferson’s offense was held to be mixture of the races, and
Callender and his fellow scandalmongers strummed the theme until it was
dead tired.”’

Two potential sources for Callender’s hearsay also had a clear bias
against Jefferson: David Meade Randolph and his wife Mary (Molly),*
disaffected, distant cousins. Both would have to admit that before the
appearance of Callender’s articles, Randolph had been fired by Jefferson
as federal marshal in Richmond, allegedly for rigging the Callender jury.*
Randolph’s dismissal outraged him.*® The couple’s grandiose life style
disintegrated.” They became outspoken enemies of Jefferson and fed
hearsay and gossip to Callender, as well as others.”

Callender died several years later, drowning in three feet of water in
the James River, apparently in a drunken suicide.*®

B. The Plaintiff: Sally Hemings

Sallyis a historical enigma. She was bornin 1773, according to Jeffer-
son’s own “business” records.”” Her mother was Elizabeth “Betty” Hem-
ings, a “chattel” of John Wayles, the father of Martha Wayles Skelton,
a widow who married Jefferson in 1772.%* Wayles was a well-known
businessman representing a Bristol English firm, a lawyer and occasional

» See GORDON-REED, supra note 2, at 61-62.

30 WINTHROP JORDAN, WHITE OVER BLACK: AMERICAN ATTITUDES TOWARD THE
NEGRO, 1550-1812, at 464-69 (1968).

3! See JONATHAN DANIELS, THE RANDOLPHS OF VIRGINIA 200-01 (1972).
32 See id. at 200; see also GORDON-REED, supra note 2, at 74.

3 CYNTHIA BURTON, JEFFERSON VINDICATED: FALLACIES, OMISSIONS AND CONTRA-
DICTIONS IN THE HEMINGS GENEALOGICAL SEARCH 33 (2005); MCMURRY & MCMURRY,
supra note 7, at 66-67.

34 BURTON, supra note 33, at 33.
3 1d. at 9; MCMURRY & MCMURRY, supra note 7, at 66-67.
36 MYTH, supra note 3, at 19; DUREY, supra note 4, at 171.

3" THOMAS JEFFERSON’S FARM BOOK, 1774-1826, at 18, 130 (Edwin Morris Betts
ed., 1987) [hercinafter FARM BOOK].

% Douglass Adair, The Jefferson Scandals, in FAME AND THE FOUNDING FATHERS
172 (Trevor Colburn ed., 1974).
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slave trader for a British supplier.®” It was rumored that Wayles took his
slave, Betty Hemings (Sally’s mother), as his “concubine.”*

A Monticello slave described Betty as “as a bright mulatto women.
The list of her family, as recorded later by Jefferson, included several
children, some fathered by someone other than Wayles.* The oldest child
was Mary, born in 1753, Nance born in 1761 and the youngest of this
group, Bob, born in 1762. Betty’s other children were born in the year
John Wayles died, including Sally, born in 1773 (month unknown).*

In 1773 Jefferson inherited, on his wife’s behalf, all of Betty Hem-
ings’s family (including Sally as an infant)** as well as several large
parcels of land and one hundred and thirty five slaves. Most of the
Hemings, including Betty, became house servants at Monticello,* which
seemed to confirm their special status due to the relationship of Wayles
to Sally’s mother, Betty.

One can only speculate as to the relationship of Sally to the Jefferson
family. There is no record evidence to suggest that it was hostile. A
reasonable inference would conclude that Sally must have left Monticello
after it was sold. Her name is on the list of slaves in the inventory created
at the time of the slave auction in 1827.*° By 1830, she was living with
her sons, Madison and Eston, in or around Charlottesville.*” It is in-
teresting to note that in one census Sally was listed as free, and in another
she was designated “white.”*®

9941

39 BURTON, supra note 33, at 134-36.

4 Isaac Jefferson, Memoirs of a Monticello Slave, in JEFFERSON AT MONTICELLO
3,4 (James A. Bear, Jr. ed., 1967); BURTON, supra note 33, at 134-36.

4 Jefferson, supra note 40, at 4.

2 FARM BOOK, supra note 37, at 18, 24 (listing Betty Hemings’s children, some of
whom were born subsequent to John Wayles’s death in 1773).

# See id. at 18. John Wayles died in May 1773. Sally’s birth date is noted with no
month. Id. at 18, 130.

“* DUMAS MALONE, JEFFERSON THE VIRGINIAN 162-63, 444 (1948).

*Hamilton W. Pierson, Jefferson at Monticello: The Private Life of Thomas Jeffer-
son, in JEFFERSON AT MONTICELLO, supra note 40, at 25, 99.

% See Lucia Stanton, From Monticello to Main Street: The Hemings Family and
Charlottesville, 55 THE MAGAZINE OF ALBEMARLE COUNTY HISTORY 95, 107 (1997)

* GORDON-REED, supra note 2, at 209.
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Sally died in 1835 or 1836, at age sixty-two.* There is no record
evidence that she ever addressed her relationship, if any, with Thomas
Jefferson. Nor is there any record evidence about her activities in the
post-Monticello period. If, as the plaintiff contends, Sally was Jefferson’s
sexual partner, there is no record evidence that she was approached by
anyone on this subject.

C. Madison Hemings

The plaintiff’s first witness would be Sally’s son, Madison. His lack
of credibility, bias, motive and faulty memory would be evident to a
modern day jury. In fact, most, if not all, of his testimony is hearsay and
would be excluded by the court.

Madison was Sally’s second son, born in 1805 at Monticello.”® He
lived there until Jefferson’s death in 1826.”' Both Madison and his
younger brother, Eston, were freed by Jefferson’s will.”> According to
the terms of the will, both were apprenticed to their uncle, John Hemings,
as cabinetmakers until they reached age twenty-one.”

Madison’s courtroom testimony would be derived from his interview
in the Pike County (Ohio) Republican on March 13, 1873, under the title
“Life Among the Lowly, No.1** (Harriet Beecher Stowe’s subtitle to her
book, Uncle Tom’s Cabin). His testimony could be impeached on several
points.

SALLY HEMINGS 30 (Jan. 2000), http://www.monticello.org/plantation/hemingscontro/
jefferson-hemings report.pdf [hereinafter, REPORT] (noting that Sally Hemings was
listed as a “free person of color”).

® GORDON-REED, supra note 2, at 209, 240.
0 FARM BooOK, supra note 37, at 130.

ST Adair, supra note 38, at 160, 165.

2 1d.

53 See id.; GORDON-REED, supra note 2, at 22.

>* Life Among the Lowly, No. I, PIKE COUNTY (OHIO) REPUBLICAN, Mar. 13, 1873,
at 4 reprinted in MYTH, supra note 3, at 182 app. 2. Herbert Barger, Jefferson Family
Historian, states “that the use of an identical title was owned by Harriet Beecher, and
possible copyright infringement. Ifso, then she and Wetmore must have been partners
in this smear. We know they were both great abolitionists.” Interview with Herbert
Barger, Jefferson Family Historian, in Charlottesville, Va., and Washington, D.C. (Apr.
and June 2007).
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First, Betty Hemings died when Madison was quite young.” More-
over, Madison’s recollection, at age sixty-eight, reflects a defective
memory. Madison would testify that during Sally’s stay in Paris she
became Jefferson’s “concubine”—the very same word used by Callender
seventy years earlier.”® Madison would further testify that when Jefferson
returned to Virginia from Paris, Sally was “enceinte” (French, for preg-
nant).”’ “Soon after their arrival, she gave birth to a child, of whom
Thomas Jefferson was the father. It lived buta short time. She gave birth
to four others, and Jefferson was the father of all of them.””®

Through cross-examination, Madison’s testimony could be impeached.
For example, Sally gave birth to six children after her return from Paris,
but two died.” Madison’s account also revealed a new tangent—Sally
refused to return with Jefferson without some quid pro quo. When Jeffer-
son returned to the United States and brought Sally (and her brother, John
Hemings) back to Monticello, she “demurred” according to Madison.®
He would testify that Sally began to learn the French language, and in
Paris she was free, while in Virginia she wouj36.4800 0.0000 TD(rg1600 416.5TD(rn)Tj11.0(

> Life Among the Lowly, supra note 54, at 185,
56 MYTH, supra note 3, at 184.
37 Life Among the Lowly, supra note 54, at 184,
58

1d.

59 REPORT, supra note 48, at 40-47; see also GORDON-REED, supra note 2, at 239-
240, 246; FARM BOOK, supra note 37, at 31, 57, 128. Harriet was born in 1795, and
died in December 1797. REPORT, supra note 48, at 40. Thenia was born in December
1799. Id. at 41.

8 Life Among the Lowly, supra note 54, at 184,
' Id.
“Id.
“Id.
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when Harriet and Beverly “ran away,” implying they were freed with
Jefferson’s acquiescence. More telling is the fact that Madison is the only
one of Sally’s children to commit his memories to record. None of Madi-
son’s brothers or sisters ever made any claim against Jefferson. Indeed,
none spoke or wrote for the record. Neither did Sally.

The defense would attempt to prove that Madison’s interview was
heavily edited, ifnot ghost written altogether by the editor, S.F. Wetmore.
An example is the extraordinary vocabulary used by a former slave who
“induc[ed]” the white children to teach him his “letters.”® The interview
included specific words such as “demurred,” “compunctions of con-
science,” “aristocratic,” “interment” and so forth.” The punctuation
included “viz.”*® Madison alleged that, “[u]nlike Washington[, Jefferson]
had but little taste or care for agricultural pursuits.”®” This is monumen-
tally wrong, as Jefferson’s voluminous Garden Book would attest,® and
it would be admitted as a business record. According to Madison, one
of Martha’s sons, George Wythe Randolph, was “Jeff Davis,’ first secre-
tary of War in the late ‘unpleasantness.””® In fact, Leroy Pope Walker
was the first Confederate Secretary of War.”

Cross-examination would prove that the Pike County (Ohio) Republi-
can had a specific bias against Jeffersonian Democrats and was edited
by a political activist from New England.” Following the gains made
by Jeffersonian Democrats in the elections of November 1872, Wetmore
published a series of reminiscences, reminding his readers of the shame
of slavery, as practiced by Jefferson, the founder of the Republican-
Democrats.”” Madison Hemings was ideal for Wetmore’s purpose. In

% 1d. at 185.

5 1d. at 183-84.

5 Id. at 183.

7 Id. at 185.

% THOMAS JEFFERSON’S GARDEN BoOK (Edwin Morris Betts ed., 1953).

% Life Among the Lowly, supra note 54, at 184; see also GORDON-REED, supra note
2, at 247.

" Ludwell H. Johnson, Fort Sumter and Confederate Diplomacy, 26 J.S.HIST. 441,
444 (1960).

I VIRGINIUS DABNEY, THE JEFFERSON SCANDALS: A REBUTTAL 48-49 (1981).
2 See id. at 48.
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fact, Wetmore may have known about Madison, since Wetmore was a
census taker.” In the 1870 census there is a notation (not by Wetmore)
opposite Madison’s name: “This man is the son of Thomas Jefferson.””*
The defense would suggest that Wetmore sought out Madison to make
a political case against Jefferson—clear evidence of bias and motive.
Wetmore’s editing is suggested by specific phrases. For example,
Madison’s sister married a white man, but she was never suspected of
being “tainted with African blood.”” Beverly’s daughter was never
suspected of having any “colored blood coursing in her veins.””’® In fact,
the interview is laced with racial commentary. Madison asserted that
white slave masters had no “compunctions of conscience [against] parting
mother and child”.”” He asserted that “like many [false] promises of white
folks to the slaves,” his alleged namesake, Dolly Madison, promised but
never gave his mother any gift.”® Finally, his testimony could be im-
peached due to his use of the French phrase “enciente,” or pregnant. Sally

& GORDON-REED, supra note 2, at 9.

*Id.

5 Life Among the Lowly, supra note 54, at 184,

" Id.

7 Id. at 183.

" Id. According to Herbert Barger, Jefferson Family Historian:

The most glaring Madison/Wetmore lie is that Madison claims that he was named
for James Madison by Dolley Madison on the date of his birth, January 19, 1805
while she was visiting Monticello. The Madison Papers indicate that the Madisons
never left Washington for Virginia during the winter. Just imagine this scenario:
Dolley announces to her Secretary of State husband, Mr. Madison, and to Mr.
Jefferson, for whom she acts as Hostess that she has heard that a “male” slave is to
be born (never mind that this was well before the sex of a child could be deter-
mined), to one of Mr. Jefferson’s slaves and she must be present to name him after
her husband. Never mind the hazardous winter route without support of these two
important people left back in Washington. For extra measure Madison says she
reneges on a promised present to his mother, thus fanning the flames of further
resentment between the races. NOTE: This Pike County article was used by Annette
Gordon-Reed and the Monticello in-house Jefferson-Hemings DNA Study to cite
“truthful and believable” information from a son of Sally Hemings. We cannot
believe anything gained from this article. The article was “torn apart” by the
competing newspaper, The Waverly Watchman just five days later. Among other
things stated in the article was, “The fact that Hemings claims to be the natural son
of Jefferson does not convince the world of its truthfulness.”

Interview with Herbert Barger, Jefferson Family Historian, supra note 54 (quoting John
A. Jones, Editorial, WAVERLY WATCHMAN, March 18, 1873).
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may well have learned French during her stay in Paris, but the specific
word is misspelled, more likely the fault of the editor than Madison.

Thus, the defense would prove the following: Madison never claimed
that he learned the identity of his father from Sally. In fact, Sally is
virtually absent from his interview. Madison’s brother, Eston, never
spoke of his relationship with Jefferson, perhaps, because when he settled
in Wisconsin he and his family were regarded as white. In fact, Eston’s
oral tradition suggested his family was related to one of Jefferson’s
uncles, but they “never heard of Sally Hemings.”” Jefferson’s younger
brother, Randolph, was known as “Uncle Randolph.”™ This oral tradition
is highly suggestive as to Eston’s likely father: Randolph Jefferson (whose
male line descendants were never tested for DNA). Eston is a Randolph
family name, not common among the Jeffersons.

In short, all of Madison’s testimony is rank hearsay and would not fall
within an exception to the hearsay rule.

D. Jefferson in Paris

Madison’s testimony that Sally became Jefferson’s “concubine” in
Paris would not be corroborated by any other record evidence or witness.
Indeed, the reasonable inferences contradict this allegation. Given the
size and layout of the residence in Paris (the Hotel de Langeac), scant
opportunity existed for a sexual liaison.*' The house functioned as the
“equivalent of an embassy, flowing over with visitors, guests, tutors, and
servants,”® none of whom left a single piece of record evidence of an
affair.

Moreover, the residence was relatively small with only two bedrooms
and a larger oval office, plus a bedroom that Jefferson occupied on the

" BURTON, supra note 33, at 155; see also Lucia Stanton & Diane Swann-Wright,
Bonds of Memory. Identity and the Hemings Family, in SALLY HEMINGS AND THOMAS
JEFFERSON 161 (Jan Lewis & Peter S. Onuff eds., 1999).

8 BURTON, supra note 33, at 153-56; see also Eyler Robert Coates, Sr., Research
Reporton the Jefferson-Hemings Controversy: A Critical Analysis,in MYTH, supra note
3,at 93-94.

81 See WILLIAM HOWARD ADAMS, THE PARIS YEARS OF THOMAS JEFFERSON 222
(1997).

82 See id.
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second floor.*” William Short, his secretary, lived in one bedroom, leav-
ing only one room for guests.* After April 1789, Polly and Patsy
(Jefferson’s daughters) returned from school and lived at home with no
spare bedroom. James Hemings lived in a servant’s quarter.*> And the
record is vague where Sally actually resided.

There is no record evidence or testimony that any of Jefferson’s friends
in Paris, nor anyone on his staff, ever mentioned a liaison with Sally. One
might expect such gossip to be found in the diary of either the Parisians
or expatriate Americans, who knew Jefferson. Nor did two men in a
position to observe Jefferson in close quarters, William Short, or his
major-domo Adrien Petit, ever advance such testimony.*

The defense would introduce Jefferson’s business records. The
President kept meticulous records of his plantation, but there is no record
of any child born to Sally in 1790.*” Jefferson left for New York to
assume his duties as Washington’s Secretary of State on March 1, 1790.*
Sally’s delivery could have come after Jefferson traveled to New York.
But neither Polly nor the Eppes family ever alluded to it.

One mystery surrounds Sally’s alleged Paris pregnancy. Callender
charged that Jefferson fathered a son with Sally, who resembled Jeffer-
son.*” Callender referred to the boy as “President Tom”; he later wrote
that the boy circulated and put on airs in Charlottesville.”” Callender
admitted that he never saw or met “Tom.”™"' The defense would contend
that a slave named Thomas Woodson might have been the young boy
Callender referred to as “President Tom.”

8 1d.
8 1d.

814, ;see also MARIE KIMBALL, THOMAS JEFFERSON: THE SCENE OF EUROPE 110-11
(1950).

86 ADAMS, supra note 81, at 222.

87 1 JEFFERSON’S MEMORANDUM BOOKS: ACCOUNTS, WITH LEGAL RECORD AND
MISCELLANY, 1767-1826, at 749-71 (James A. Bear, Jr. & Lucia Stanton eds., 1997)
[hereinafter MEMORANDUM BOOKS].

% 1d. at 750 n.8.

8 GORDON-REED, supra note 2, at 61.
% REPORT, supra note 48, at 53.

o1 See DABNEY, supra note 71, at 47.
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The plaintiff would contend that Thomas Woodson was in fact the
child of Sally and Jefferson, conceived in Paris. The defense rebuttal to
this contention would be six-fold: (1) The 1998 DNA results eliminated
Thomas Jefferson as Woodson’s father; (2) Woodson is not attributed
to Sally in any of Jefferson records; (3) nor is “Tom’s” existence even
recorded in the 1790s; (4) his Woodson name was adopted later, so if he
was a slave at Monticello born in 1790-92, under what name was he
listed?°?; (5) there isno “Tom” in any list of slaves; and (6) no child, other
than those well known, were associated with Sally in such lists.”

Nevertheless, the Woodson family has adamantly claimed Jefferson
as “Tom’s” father.”* According to their oral history, Thomas Woodson
was the son Sally conceived in Paris (contrary to Madison’s account that
the infant died soon after Sally returned home).”” The Woodsons claimed
that Thomas was “banished” from Monticello after Callender’s accusa-
tions became public in 1802.”° He was supposedly sent to the farm of
John Woodson.”” The family moved to Greenbrier, Virginia and even-
tually settled in Ohio, not far from the locale of Madison and Eston
Hemings.”® Did they know each other? Is this how Woodson was in-
fluenced to claim Jefferson’s paternity, or vice versa? Strangely, Madison
Hemings never mentioned him.

The defense could advance the following argument to the jury: the
Woodson oral history, as well as the DNA, are both correct. Taken
together, the reasonable inference from this evidence suggests that a man
other than Jefferson impregnated Sally in Paris. This could explain why
Sally invented her story that she became Jefferson’s concubine. More-
over, she had a certain freedom in Paris. Sally lived in proximity to
Adrien Petit, as well as William Short, Jefferson’s secretary, and several

2 FARM BOOK, supra note 37, at 128, 130 (listing of all slaves that does not contain
an entry for Thomas Woodson)

3 Id.

% REBECCAL.MCMURRAY & JAMES F. MCMURRY, JR., JEFFERSON, CALLENDER &
THE SALLY STORY 12 (2000); see REPORT, supra note 48, at app. K.

% John H. Works, Foreword to MYTH, supra note 3, at 11; REPORT, supra note 48,
at app. K.

% See REPORT, supra note 48, at app. K.
7 1d.

% REPORT, supra note 48, at app. K.
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other male servants.” The DNA findings that excluded Jefferson as
Woodson’s father cannot scientifically be used to determine his relation-
ship to Sally.

What of Madison’s testimony that Sally refused to return to Virginia
with Jefferson? The defense would contend this is simply not plausible.
Is it likely that a young girl of sixteen, living in a foreign country for only
two years would rebel and insist on staying there? Where would she live?
How would she survive? Sally did not possess any special trade or skills
to support herself. She learned the French language, but was scarcely
fluent and had no special friends or protectors in Paris.'”

In fact, there is little evidence of Sally’s life in Paris. According to
Jefferson’s records, Sally was inoculated against small pox.'”" Again, a
reasonable inference suggests this was no special favor, but a prudent
precaution. A cryptic reference in Jefferson’s account books—admissible
through the business records exception to hearsay—recorded a payment
on April 22, 1789 to “Dupre 5 weeks board of Sally washing &c” for
Sally’s board and washing.'” Nothing substantive is known of this note.
Did Sally board away from the Jefferson home after Martha and Polly
were withdrawn from school and lived at Monticello, or was this for
Sally’s services at their school?

Sally’s refusal to return to the United States, if true, was instigated by
her brother, James. His history may have been the backdrop for Sally’s
rebellion and Jefferson’s alleged inducements. James trained as a chef,
studied French with a tutor, and desired to remain in Paris.'” However,
some years later, he was given his freedom as a result of a written agree-
ment signed by Jefferson.'” It is possible that James negotiated his
freedom before returning to Virginia. This could have led Sally to request
concessions from Jefferson—that her children would be freed at age
twenty-one.

9 ADAMS, supra note 81, at 222; KIMBALL, supra note 85, at 110-11.
100 §oe ADAMS, supra note 81, at 221.

101 14.; see also | MEMORANDUM BOOKS, supra note 87, at 685, 729 (showing that
a Dr. Sutton was paid for inoculating Sally).

2 FAWN M. BRODIE, THOMAS JEFFERSON: AN INTIMATE HISTORY 233 (1974).
' 1d. at 235.

104 See ADAMS, supra note 81, at 20.
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2 (13

The plaintiff would try to make a persuasive case for Sally’s “treaty”
with Jefferson, evidenced by Sally’s children being freed by Jefferson,
though not exactly at age twenty-one. In fact, both Beverly and Harriet
actually “ran away,” a term suggesting they left with Jefferson’s acquies-
cence.'” Edmund Bacon, Jefferson’s overseer, would testify that he gave
Harriet a ticket to Philadelphia and some money when she departed. The
law in Virginia, at the time, required a freed slave to move out of the
state.'® According to Madison Hemings, Harriet and Beverly disappeared
into the white community.'”” Madison and Eston obtained their freedom
at age twenty-one, as provided by Jefferson’s will.'*®

Although the freeing of the Hemings children provides substance to
Madison’s version of a “treaty,” no other source, including Jefferson’s
daughters, alludes to this bargain between Jefferson and Sally. In fact,
they suggested other reasons for freeing the Hemings.'"”

The plaintiff would rely on another slave at Monticello, Israel Jeffer-
son, who also resided in Ohio and supported Madison’s claim concerning
paternity. Israel’s interview was the second installment of a series
published in the Pike County (Ohio) Republican.'"’ Yet, his support of
Madison is oddly phrased:

I also know that [Jefferson’s] servant, Sally Hemings, (mother to my old
friend and former companion at Monticello, Madison Hemings) was em-
ployed as his chamber-maid, and that Mr. Jefferson was on the most intimate
terms: that, in fact, she was his concubine. This I know from my intimacy
with both parties, and when Madison Hemings declares he is a natural son
of Thomas Jefferson, the author of the Declaration of Independence, and that
his brothers Beverly and Eston and sister Harriet are of the same parentage,

105 BRODIE, supra note 102, at 292, 435; FARM BOOK, supra note 37, at 130.
106 BRODIE, supra note 102, at 422.
7 See id. at 473,

18 See id. at 475; see also Last Will of Thomas Jefferson, in MYTH, supra note 3,
at 192.

1% Richard E. Dixon, The Case Against Thomas Jefferson: A Trial Analysis of the
Evidence on Paternity, in MYTH, supra note 3, at 151.

" BRODIE, supra note 102, at 477 (referencing Life Among the Lowly, supra note
54).
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I can conscientiously confirm his statement as any other fact which I believe
from circumstances but do not positively know.'"!

Israel’s testimony can be easily impeached for its many errors. His
own testimony—*“do not positively know”'"*—is telling. His phraseology
was suspiciously similar to Madison’s—‘concubine,” “demurred,” “pierc-
ing eye,” “balancing in his mind”—strongly suggesting the hand of the
editor, S.F. Wetmore.'” Under cross-examination, it would be demon-
strated that Israel had no first hand knowledge or observation of the
relationship between Jefferson and Sally, except inadmissible hearsay.

Israel claimed he was born in 1797 (Monticello records indicate his
actual date of birth was 1800) and was only eight years old when Madi-
son, his “old friend and former companion, was born.”""* Israel claimed
in his interview that he remembered the “exciting” preparations for
Jefferson’s departure to assume the Presidency.'”” Yet, he was only four
at the time.""® His interview includes bitter remarks about Jefferson’s
grandson, Jefferson Randolph, who he claims to have encountered after
the Civil War."'"” He found the “proud and haughty Randolph in poverty,
at Edge Hill” in 1868.""® This is the same Jefferson Randolph that
Madison said presided over the Republican convention of 1872.

The defense would undoubtedly call Jefferson Randolph to the stand.
Randolph would testify that he learned of Israel’s interview and was
incensed. He wrote a stinging rebuttal to the newspaper—“Israel is made
to revive and confirm of his own knowledge a calumny generated in the
hot bed of party malice.”""” Randolph would further testify that other

" d. at 481-82.

"2 1d. at 482.

13 See DABNEY, supra note 71, at 52; see also BRODIE, supra note 102, at 438.
14 DABNEY, supra note 71, at 53; BRODIE, supra note 102, at 481.

1s DABNEY, supra note 71, at 53.

16 See id.

1 BRODIE, supra note 102, at 480.

sy

9 Letter from Thomas Jefferson Randolph, Thomas Jefferson’s grandson, to the
editor of the Pike County Republican (1874) (on file at Univ. of Va. Library, special
collections), available at http://www.pbs.org/wgbh/pages/frontline/shows/jefferson/
cron/1873randolph.html.
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slaves were bitterly jealous of the Hemingses and sought to explain their
privileged position for any reason other than the truth—that being “very
superior intelligence capacity and fidelity to trusts.”'*® In his rebuttal,
Jeff, as Randolph was known, exclaimed that the purpose of reviving the
calumnies against his family was motivated by “pondering [sic] to a
ferocious hate of the southern white man.”"'

II. Timing: Conception

The plaintiff would rely heavily on the sketchy, circumstantial
evidence of the birth records of Sally Hemings’s children to prove that
Jefterson was present at Monticello during Sally’s conceived pregnancies.
The defense could easily rebut this evidence.

According to Jefferson’s own business records, Sally gave birth to six
children in Virginia, four of whom survived: Harriet, Beverly, Madison
and Eston; the other two children died in infancy.'** The plaintiff would
allege that during the period that Sally’s children were conceived,
Jefferson was at his residence at Monticello.

One fundamental problem would taint this evidence. All of the birth
dates of Sally’s children are taken from Jefferson’s Farm Book;'* yet
precisely when he entered each date is completely unknown, since he was
not present for all the births. This is a critical fact because the birth dates
are the controlling factor in estimating the dates of conception.'**

Leaving aside the possible birth of a child conceived in France, Sally’s
first birth, (probably at Monticello), was a girl named Harriet, born
October 5, 1795.'* She died within two years.'** The date of her con-

120 g
21

122 DABNEY, supra note 71, at 27-28.

'3 Id. (citing FARM BOOK, supra note 37).

124 See Fraser D. Neiman, Coincidence or Casual Connection? The Relationship
Between Thomas Jefferson’s Visits to Monticello and Sally Hemings’s Conceptions,
57 WM. & MARY Q. 198, 205 (2000); see also REPORT, supra note 48, at app. H.

125 REPORT, supra note 48, at app. H.
126 1
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ception is calculated on January 11, 1795."*" Jefferson resided at
Monticello from January 1794, after he resigned as Secretary of State,
through early March 1797 when he was sworn in as Vice-President in
Philadelphia.'® However, the defense would demonstrate that this
period—from the time he left to become Secretary of State in 1790 to
Harriet’s conception—consumed almost five years. Jefferson visited
Monticello during this period, but if there were sexual liaisons with Sally,
they didnot bear fruit.'"” Indeed, Jefferson was in residence at Monticello
for almost a year before Sally is believed to have conceived Harriet.'*
These long intervals cast severe doubt on claims of a sexual affair.

Moreover, Polly, Jefferson’s daughter, lived at Monticello during this
period,"' which certainly would have dissuaded any intimacy between
Jefferson and Sally. Most important, perhaps, is the fact that Sally’s
physical presence at Monticello is unknown by any record evidence.'**

Sally’s next child, Beverly (a boy), offers a more complicated case.
He was born in April 1798, probably on April 1."** Beverly’s conception
is dated to July 8, 1797."** Jefferson had been in Philadelphia since May
of that year."” The record shows that he left Philadelphia the morning
of July 6 and arrived at Monticello on the morning of July 